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ANEERe] =gl AsAel FAHIE AEsHA st Fo
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28) tPEY 1993, 1. 26. Aal 91th36093 w2, tiEY 1999. 7. 27. Aal 99tk
19384 22, 9 2002. 5. 28. A 2000045817 T2, tiEY 2003. 10. 24.
AT 20030429661 HA; thEY 2011, 5. 13. A2 2011013268 #H4 5.

29) i 2011, 5. 13, A 2011513268 2.

30) T 1993, 1. 26. AL 91T436093 A,

30 g9 2003, 10. 24. A1 2003T429661 BA,

32) Y 1999, 7. 27. A1 99t}9384 HA,
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35) &34 7]tH(dingliches Anwartschaftsrecht) 2> “EHdFH 5
3] ZbEA] E3ln gRe] 9vhe 7 ddd EdY A
ASrE 2L A48, U AABETAL 1999), 39%.
B9 YAt A4S &7t AL Adsitzte
7F A3l Afoe g des B8 4 it oj9} 22
A AEle 53 - AZA 54 AAAHEC] HsjE Aol
A AAE FHOE e 1YHA EHAAY AF-Eo| (A FAuhe
T eFAAENY e BARA Ferh o9 2 AL A Ha)
o] FdtA AAH, AP &5 AAH AAY o9 HIE MR
7] 93 E2 o2 AAEN7] wEolt} John Hodgson/John Lewthwaite, Tort
Law(Oxford University Press, 2004), 117%.
el oA} e tiEATE O AR #ste] ERICA T e AT
o] k. oA 7JEF tEAE o2 QlFte A9 &g Y-S WA
Rtk Agele) ] BHYAY FaArt He dee WY A3sz
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o) ofel, w=5AEY Folt Folol thd Althe] WA Hdo] A
Bt ol fz BHASHel 9@ Welnse] £9e glolA YL
2 WAE o Hrke oujolth Agel Adel A4, A%e e

3%) 28w, =54 A20%: AEMAASEAEDGAL 2011), 345%; WHEF, =
A2 (AHF AL 1998), 401%,

&2, EAH ATHCLYAL 2008), 20%; A4S, EAH, 4%
European Group on Tort Law, Principles of European Tort Law: Text and
Commentary(SpringerWienNewYork, 2005), Art. 2:102. =Y H L= (0]
SF “PETL’Z FA)L A2:102F4 EHYH] HFo|d thsted 7] o]
AA gt e, A <oloe BRI e ojoje] Fdo ot of
ol 7HA7E B2 E, ol AUt AYTEE, 2P oo HHIsS
o]9e] HEW= o FAHTKThe scope of protection of an interest depends
on its nature; the higher its value, the precision of its definition and its

obviousness, the more extensive is its protection)” T3 YoM, AFL
A, AAF £2e BAA A 9 A9 29 Afe M BEAS

offt
o
rhu
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B3 E WetiLife, bodily or mental integrity, human dlgnity and liberty
enjoy the most extensive protection)”2til A3k SUTt.
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de 459 erdAEedgy &
T At “=FA AL (pure economic loss)™DE “ET A £A9 AH
A AngE BAsHA] @& AR - T84 EA(financial loss which is
not the direct result of physical loss)™#)ZA4 EE|& &4 A 2
ol 7)Qlste] WA= FA A &3l (consequential economic loss) <}
THEATS) dutAos EHYSYES TleljAte] ofste] ofrjH A4 &

=2 &gk ol kel AAA Edf o wide sEEHAoY, =

)

27 e 71 4 erAAEd Y e d&HA Fkth

4) eFAAEHE e=F S (reine Vermdgensschaden)” 2t % e}, ol A
}\f‘ - “‘1/_"\“{':6]'” “733]”1/]‘ “XH/l\l-’,, “73}“3_—1]77’ “ZH){_]-Z:]]”, “{‘_S_SH” E};
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£ 5 uolo] WesE FHEL AR 2N £58 AAE, 24
AAH Ed S5 2ol depial BT Yk eFAAEAE Sel ©
@ WAHOE BRE Ao wgsitin Bustel BojxlE Bk
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Hodgson/Lewthwaite, Tort Law, 117%; PETL Art. 2:102. Comments 9.; Cees
van Dam, European Tort Law(Oxford University Press, 2006), 711-712%. <
FRAE &of 2 AdAY WHA tdted= Vernon Valentine Palmer/
Mauro Bussani, Pure Economic Loss: New Horizons in Comparative Law
(Routledge - Cavendish, 2008), 9-11%; Willem H. van Boom/Helmut Koziol/
Christian A. Vitting(eds.), Pure Economic Loss: Tort and Insurance Law Vol.9
(Edited by the European Center of Tort and Insurance Law), SpringerWien
NewYork, 2004, 2-4%:.

Alastair Mullis/Ken Oliphant, Tort, Third Edition(Palgrave MacMillan, 2003),
57%; Michael A. Jones, Textbook on Torts, Fifth Edition(Blackstone Press
Limited, 1996), 104%.
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AYst Qs BAHOE SAAEN o BA gk 5
Bol BAS H3, 4 oy BeEe dEiRe B
A stk BHAS B SAUY ARBE A1l Y
AZE AL Q& A= eFAAEA BT NIE AL
Az oldg % 9Ieka)
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2 011”5]‘”‘3 & dA XA " Afolth AFALE B Jkre Tl
A FHAAERH Al EFE WiATE ¢ Jov FAFde 4A X
2479 £t ANeARNA AT 5 8

Hodgson/Lewthwaite, Tort Law, 117%.

sAEdo] e wzHA TEZ van Boom/Koziol/Vitting(eds.), Pure
Economic LossT X% 2x(Christophe Radé/Laurent Bloch, 41-47%), o|ggo}
(Riccardo Omodei-Sale, 48-55%), UE(Kunihiko Okubo, 56-61%), 2 <
(Miquel Martin-Casals/Jordi Ribot, 62-76Z)3 ZFHZHA(Christian Witting,
102-140%)9} 5 A (Helmut Koziol, 141-161%); Palmer/Bussani, Pure
Economic Loss= ¥+(Yoshihisa Nomi, 71-87%), ZLZo}E]ok(Marko Bareti¢/
Sasa Niksi¢, 88-113%), #¥(Daniel Jutras, 114-133%), "= (David Gruning,
134-165%), NU(Joost Blom, 166-185%), ©]2&td(Tamar Gidron/Boaz
Shnoor, 186-217%), ‘Fo}ZE]7HMax M. Loubser, 218-257%), Z¥=(Tomasz
Pajor, 258-281%), ®lw}d(Kristina Maria Siig, 282-130%); Mauro Bussani
(Editor), European Tort Law—ZEastern and Western Perspectives(Stampfli
Publishers Ltd. Berne, 2007) "l=3} u]=o]99] AUZ AAHOZA SXE
gYgol, wARE, AUl Y=(Jane Stapleton, 225-232%), ZZo}E]oKIgor
Gliha/Marko Baretié/Sasa Niksi¢, 249-293%), S »E=z]olWillibald Posch,
295-311%), A Z(Lubos Tichy, 313-321%), ¥7}€](Attila Menyhard, 323-337%)
o tajol ge gt
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o FHUEY oA yekse] 4EMAsE Foke] Ldukstd

9 S ek, AU Al f3o] okl Theiake] F#A Ale

AR a9 - A A ALEZAE Fe FAAYY A4F
ATl Ve 1930 Zof o]Z A oF YnkA

g5t AHBH A (negligence) S BHPA] A4 78

o2l

A BEE 43 EE PAA] BEF BAlA ARHY Folors =
W P} WA G A A3 A= ARB & Y

o=
AFsE A, o] - (neighbour principle)E AIAISFATEY) o] -H=

N =

47) Cees van Dam, European Tort Law, 713%.
) Aol Aol 9o Ao FF GArtsEE Az e ANEH
AdA cFAAEs ] WdEAE WA TR (the exclusionary rule)o]it Bejo]
E 2l T3 (bright line rule)l &5t &AL ol T3t (Fair) BF
F(Just) =8 A <A 7KReasonable)2Hs E2olth, HElHd ZHAAE oA
71& A (foreseeability) o] U 2443 Bl 2E(proximity test)e] #A2 & 4 Sl=H,
ErAAEN gL st O {39 EWANYG FHAY EAY ARE EA
2 FAFste AL ofYga & Zo|th Hodgson/Lewthwaite, Tort Law, 145%.
AEY Y3 (the Appellate Committee of the House of Lords):= 20053
AN EH(Constitutional Reform Act 2005)° <J5ted 20099 10€ 19 AAH
i A(Supreme Court) &2 A7 A7kA 939 Juddoldth A o
=9 HF A U(final court of appeal)S WHYL A F(AFLT) A
A A8 ANAS YA, Y2, HoldAsd 418 AN
¢ 9ua ges, nE FUdA 9B UL TUA TE AU T
3k AlZ(cases of the greatest public or constitutional importance)S 4123}l
AT} <https://www.supremecourt.uk>, A Y: 2019. 2. 25.
50) Donoghue v. Stevenson [1932] AC 562.
51) Mullis/Oliphand, Torts, 11%; Jones, Textbook on Torts, 26-27%.
2 w9 ol£g Aol Ak AL ol BT, BUL B9 o
FAAAE ¢ BT 2203 ) g gk WEslel g8 A
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GO 712 BHHY HES bl Hom, ol SHABRYNL
Az BEA A QThe 22 dedth BA Tael LRt o)
$ gAY guzgel FH2 AYY Aol

BYYARE ABH PHLAY AANA JBEFY FHE B
gon, oleld WA FHH 4TL BRI 2ol FHLBY9e]
o IRAR AEH FHLD AA SlAE BHPNEe] sTHE
A% FHa0 ART HolP LANBel HeHne B9
b W W, gAln eEA Uuag s, 1A 9=AQ
AT oz proldE A4S TRFoH Bele A wady
T, Aol e BEE FbsAclEe A4 e ARs 9
@ & A A A A dsel G BE s 89
7h o7 1A AA, BRI dstel ol H &auly 4
Fagol At ol AUAAE AZT 4 Uk B FAH A
o AFe AT skl e B AfE 2 AFF S
ov, MUe EFZe LAY 3TLE0E A 5E FUHA R

SEg wen BAe Po) RUHOR AT 5 Y1 AL o] %e
A AR Z2s A9y 2295 Jujety] st deAd FAS 712k
W0 220, WelA de o)2e $EA Re — EAHE A9 &
Zsjol vhe] oAt g o YL we F Ae SARA Wt FeHew
DEslokt e el Aglel sl AHeln APACE JFe we & 9
= AEEA A 2T (The rule that you are to love your neighbour becomes

in law, you must not injure your neighbour; and the lawyer's question, Who
is my neighbour? receives a restricted reply. You must take reasonable care to
avoid acts or omissions which you can reasonably foresee would be likely to
injure your neighbour. Who, then, in law, is my neighbour? The answer
seems to be — persons who are so closely and directly affected by my act
that I ought reasonably to have them in contemplation as being so affected
when 1 am directing my mind to the acts or omissions which are called in
question.” Donoghue v. Stevenson [1932] AC 562.

Y= 7AW =E(common law)} FAEHH H(negligence)= FA 7 AHAY T
Hol gle e Adstd 8] Wy A750%29 729 HKstth ATt g
Mol iyl FAEHAS AN Fool R EAgt vaLe] FololR
Syt B ddvtos HAS FAsta AW tiste] B9 dde oA
SEthe oA BE g3 FAERYPY F ZolE HolA] FeTh

53
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A 2 Aolghs $HES Yottt IYEE oyoirt YL EAEo]
of o) F=doe] eFAAEHY e Agtety “HidEA(no
recovery)” & “BlA| 713 (exclusionary rule)’& e A& 7}

Sle Aus et Esfujaele] St tidh FEER

e 2oF7] A3 AAA agA HRHAOH, o7ld TP & ¥
S A RALe o]Ent “SE(KM)=Z(floodgates argument)’olg} &
ATHSS) FE& Zeflojor k= Aot

AT 9 42 g Eay olRE ARANE AL By
s gtk Aot Adde] Tad B8 4 du SEE HRUYE
Aoltkso BHASIRL Ao B HUjE PAY & e oo =
s <o) Ro) AT AN A3 AL 1L W WAL Ang AYL A
at7] flatd 27lo] AAAQ A e - e oj2d BA H3Fel o
ato] AAE ] FTFE EIUE 29 2L AFE Bo] §l& Aojth oW

A7E AAY $E AT, Be ATS0] FEAAAL} Aol AY S

T} (Whenever the Courts draw a line to mark out the bounds of duty, they

do it as matter of policy so as to limit the responsibility of the defendant. -

If claims for economic loss wore permitted for this particular hazard, there

would be no end of claims. Some might be genuine, but many might be

inflated, or even false.)” Spartan Steel and Alloys Ltd. v. Martin & Co

(Contractors) Ltd. [1972] 3 All ER 557. o] ARHolA F1e A2 Ao

EdH0 71 e Aol BT dus HHoE A HIEHEY

£ 5] Sle $FE %Y SES AAGAT o2 st 1A

L3E AA] g E2d Es9 2R QIF oA 3 Aol FHE

o2 % &7t TS AT FAHYA(Court of Appeal) ETH &3 of

ZHE opld AL g & dou, =84 &AM opHA o

& EFAAENE WS & v BT olgh FARE IUl A=

= WY 1996, 1. 26. A1 94T45472 FA (O] 2} “HAFAA).

55) Mullis/Oliphand, Torts, 57%.

56 2 e A AYAARARLE 0|89 AWYA ZA=R AHA AR
ol olstd Agjol Ty Friso] Wil FAA 7HEF ARE el @
T S AASL Slh oAl et EWEY] AFdAE AMA
Az stebsiAl i ALA QAdA s FEAMste S0 7] wEe,
A= st e BE ESlE W FAA FEANA HEE v$
7hEstte Aoty A8A ol ASHA Y% I =gd =dett. 4
FUAFBAEAEC] Fote AMEA ARAA Y FRAHE “vigo] EH §F
7t £ He Y845 FEonh o £ %2 “Higo] EW =}
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FES AUL Yk FA Ealsh BRA ] SJsel REHE o
olo] FA, TRIAAA LFHAR SR el BT &
g BAS] AT BAAN FahE HolgleA, 2T A Fol
S sfuto] Tkl BT 3ol Adle] HEA Folth ol% 2
o 34, YA, ATAAG B AYBH] LaEL AaARIA AY
2 A4A71 BA 1 ele @A HsE 4= gudn o

BYYAD A LAY AANA Qo) 2 5AALHD B
AT A% Sl AREA Bgtd o] Aol T sl
Azl £t 247 1]%6HE}~ o LMYl HEHA gErie
Ae B g Yk IAHOE e &3 NE 5AALHY
AR oHH AR } Eshigel ozt e Ae otk At &4
AAESE Asa AAEde TRe HEgAolgs wBe WA =Y
2 &g AR ARe S hol oklg Ado] wAT
B4 A3 LFHUE Folo)Ro] nEWeAst ol E4E £
@ & A 2L o8 B TAFA “AYAL] YoiA

N
-
oN

b 2adsolol & e WA J)2E olFE P uEEA

ST - el Yo ARE wo sl Solt w9e WA W —
We Yt w0l Wol Aol Btk — FYEe ATkl 1ol
NEoE BE B AFd Aotk Bk - AAE BE APo] HES
Fa7] Sla) mapeld Ak — Holgls Rl FoEth — nYolrt F
AEW 47} Soluth — Solt A%0] UTE HE 52 Zob THE Wtk
- RS A ES Aok Btk - B44E B2 Bl 34 2k - 544
HES At Aol olgel FA%: BaAdt AsdoR QA A7
of Fol(f) mE AAY Wold, 1 AAZ ARBATL HE Ae ohih
TP o) ANWAA AHY TEMRHUA LA ASBAE o2

2 AUk B e st sl A4A AR e
24T e Aolt ARATBARe] BAFE FRAH] 250l thajelt
o] &<, EHAAH A Lol ool A7 A, 72-74%

5T) Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465.

58) Sutherland Shire Council v. Heyman [1985] 60 A.L.R. 1.
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3} HEHP(Schutzzweck und Schutzumfang der die Schadenshaftung
begriindenden Norm)o|™, Y9 A Ao oAM= FAF FHY 9
m8k 1 AP AP (Tragweite) ol &lste] sjdE ojop 3tk Zlo|ths9)
HLQ F/}o]g] o]o]g Eiﬁ}ﬂ %3}04 z47<4§_ 3(1)450 ‘r]?——_]' 7_]£ 4‘1'7“5‘}
=, o]2lg o]r s o] ofF= P9 HPAF L FAA AbolY A H

Ask Belol glek MAFA AGA] £25E, ARWAT 12T5
5 FoolRi AZHE00 FYRE FeA AR ADY A3
g 7122 s FAAA YA BARIA £7HT AF S “f
Aol S WA o) BE - FRTI AL WelE FAAgel
SAS ABEA Aol ohlg FAU3 Sl WEEE P ol%
29 Bl AL AR FRAT, ® 4o 2ETE

23] slo] stlol ALE FF AT 1 AL B4 BAT 5 9
O P S P
WAL ol7t ole] Y5} o wﬂol QA FES 4R =
& A5HR ATAAA gl BE - BSYTIE vHE YFRA
W9lsh Aol U dzzbsdel 8% WA Agslolek @ Aol
T Ghen ols ol AlAbsHe 1 AR Aole BET B
of ostel JTFL WS & Utk AR Aole] SWH ANBAY DE
AL AZ Pgstolol @ F9oRe JEE AR st} wels
ofof rhed oldF BAY ZAHAe| HIFF |5 Aole] o]l o

N

sto BeY Fo2 7129 2ol 478
A A A OF HHEH Fsue BRI da 37t

9 AP, AATE, 2565

60) HEWefe| SN erdAENE FoAF J5rt vrta AdEe 4
ol %%%%EM%M(PETL) XﬂZ:lOZZ: A4 =57 Ao ol Ak
A BREele 2P dnty Haworg ¢ Add ¢ Ao 44
&TH(Protection of pure economic interests or contractual relationships may be
more limited in scope). I o] AFdME B} AE Y AF
Akol9] 7 A(the proximity between the actor and the endangered person)©]
983 aHoloF A= A fPAsL Stk

60 TP 2008. 1. 17. A3 2007TH40437 2.

02) PETL Art. 4:102 Comments 12.
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<Abstract>

Liability of the trade union representative for
violating the right of the members to participate
in collective bargaining and the conclusion of

collective agreements
— Supreme Court Decision 2016t}205908 Decided July 26, 2018 —

Lee, Yong-in
Ph.D., Korea University

The representative of the trade union is entitled to collective
bargaining with the business owner on behalf of the trade union
and to enter into collective agreements. The majority of trade
unions require representatives to enter into collective bargaining and
collective agreements on the basis of opinions formed by members
through the general assembly of members prior to entering into
collective agreements. This is based on the right to unite of the
workers and to participate in the union of members as stipulated in
the Constitutional Act and Trade Union Act. If the representative
of the trade union disregarded the members’ rights in violation of
the wunion regulations and concluded a collective agreement
arbitrarily, it infringed upon the members’ right to participate in
the trade union. Without special circumstances, the conduct of a
trade union representative that infringes on members’ right to
participate, is a tort. Therefore, trade union and representatives are
jointly responsible for compensating for non-property damages of
members.

In this case, subject to my review, the court recognized mental
damages for infringement of the rights of union members to
participate in the general assembly by signing a labor-management
agreement without the participation of the members in violation of
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the union regulations. However, the court rejected compensation for
property damage caused by members due to the labor-management
agreement, citing no adequate causation. In European tort law, the
members’ loss of this case is called the “pure economic loss”
which is not generally recoverable. Our Supreme Court, which is
unfamiliar with the concept of pure economic loss, has also denied
compensation, saying it is an “indirect and economic loss.”
However, pure economic loss does not always mean that it cannot
be compensated. The former British highest court, House of Lords
has recognized that the victim is liable for damages caused by a
breach of duty to a third party of a lawyer who does not have a
direct obligation to the victim. Our court should not replace the
reason for the ruling with the empty theory of “adequate causation”
and the “ideology of fairness” and should determine whether the
defendant is liable in accordance with the existence of the duty of
care, the scope of protection and the defendant's breach of duty.
Furthermore, if the representatives of the trade unions arbitrarily
enters into a labor-management agreement as in the case, thereby
infringing upon the rights of the members, causing property
damage to the members, and causing huge social losses, we must
be able to invalidate this arrangement.

Key phrases: representative of trade union, collective agreement, tort,
damages, pure economic loss, compensation for mental

distress, adequate causation



