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[ABSTRACT]

Union Shop Clause and the Right not to Organize

Lee, Boo-Ha

Under article 81(2) of the Trade Union and Labour Relations Adjustment Act
(TULRAA), a labor union(dominant union) which laborers join more two-thirds of them
in a workplace can make an Union Shop Agreement. "The union shop agreement’ in
TULRAA means a employer agrees to hire either labor union members or nonmembers
but all non-union employees must become union members within a specified period of
time or lose their jobs. There were some constitutional appeals of this clause, the
Constitutional court ruled that the clause is constitutional. The union shop agreement is
originally for protecting the labor’s right to organize. Through the union shop agreement,
the employee can bargain with the employer as equal footing. But it means not that the
employer can dismiss non-union employees.

Whether join or not, it depends on labor’s freedom as constitutional rights. However,
compulsion of subscription to dominant union can be allowed. But compulsion of
subscription to dominant union by Acts is likely to violate the constitution due to
infringement of labor’s rights to select an union or not to organize an union.

The Constitutional court determined that the right not to organize comes from general
right to freedom of action from the right to pursue happiness in article 10 of the

Constitution or freedom of association in article 22(1). But the right to organize is
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especially provided in article 33(1) of the Constitution separated from freedom of
association in article 22(1) of the Constitution. It intends to protect not only the right to
collectively organize but also the right to personally organize. So the right not to
organize comes from article 33(1) of the Constitution.

Following the article 81(2) of TULRAA, there is only dominant union which can
negotiate with the employer in workplace, and the employees in that workplace should
join that dominant union by union shop agreement. Therefore, the union shop clause

infringes on labor’s rights to select an union or not organize an union.

Key Words : union shop clause, union shop agreement, the Right not to organize,

compulsion of subscription, dominant union



